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THE "NUTS & BOLTS”

Interdiction 101

By Kevin Robshaw

udgmcm of full interdiction is, 10 some ways,
ﬂlB most far-reaching legal judgment short of the
ﬂemh .penalty. Indeed, it is ofien refewred to as

"'"c]'wl death ™ A full intrdict loses conrrol of vir-
s tually every aspect of hus life, including dr:msmns

about place of residence,” medical care® finan-
cial aﬂ‘mrs and the authority to donate property

“inrer: vzvos er mortis causa.* He also loses control

over family lzaw matters, such as ehild custody and

-marniage ’ [t is by no means a decision to be made

lightly, nor should 2 judgment of interdiction be
tendered when less severe means would suffice.

If the defendant in ap interdiction suit 15 not
personally served, the court s precluded from
granting the selief sought in the petition.® Even
50, 50me petitions for interdiction filed m Louisi-
anz sinice g revision of the interdiction laws took
effect on July 1, 2007 have no proof of personsl
service. Indesd, in af l=ast one case, scrvice in-
siructions stated, “Defendznt not competent 10
vecelve service!™ The new law sets forth other
requirernents and duties for atworneys which merit

TEVISW.

Failure to follow the requiraments of the law

270 December 2003/January 2004

compronises its fundamental purpose, namely,
the protection of vulnerable persons.® A defective
judgment of interdiction also has the potential o
creste serious legal problems.” In addition o the
potential harm suffered by persons wrengfully in-
terdicted, the bar and judiciary run the risk of
public censure as the population ages and stories
ermnerge about elderly and disabled persons wrong-
fully removed from their homes and losing con-
trol of their life savings. -

The grounds for interdiction require that the
“Interests of the proposed interdict cannot bc pro-
tected by less cestrictive means.™'? Some less re-
strictive alternatives to interdiction include procue-
ratlc as, mandates and advance directives, For fi-
nancial matiers, an altemative payee may be dss-
ignated'! or a trust established. The medical con-
sent law'? is helpful when medical suthorization
s necassary. Involuntary commitment for menzal
health or substance abuse treatment,”? or for de-
velopmental disabilities services, ' may be 21 op-
nion. A limited, rather than foll, interdiction may
be ell that 1s warranted. If the court deterrmimes
that less restrictive means can protect the
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defendant’s interests, the court should
deny full interdiction. '

The following “skinny™ 1s designed
1o belp point counsel unfamiliar with in-
terdiction laws in the right direciion. A
more detailed ontling, including sample
forme, is availabie orline at the Louisi
una State Bar Association's Web sire ¢

» The petition must be detailed,
verified and personally served.

A ligt of the informarion that must be
inciuded in the verified petition is found
inLa C.C.P art 4541, The perition must
include, among ather things, the namee
and addresses of certain relatives, and it
st be personally served on the defen-
dant.'? Ar attorney cannot sccept service
for the defendant ' Notice shall be pro-
vided to each other person named in the
petition. '

» Grounds for full znd limited
interdiction and consideration
of less resirictive means.
A court moy order fall mterdiction
when a person-

due to &n infirmity, is unable cor-

_sistently to make reasoned deci-
sions regarding the care of his per-
son and property, of i commutni-
cate those decisions, and whose
interests cannot be protected by less
restrictive means

The standard for limited interdiction is

" idenrical, except a limited interdiction

con be ardered when there is ncapacity

‘concerning the “person or property, or

any aspect of either.™

» Temporary interdiction terminates
after 10 days.

Temporary interdiction is ap ox parle
emergency procedure similar to a TRO ™
The court must fing that there will be
irreparable harm before a hearing can
be held.® It may be ordered when thers
is o substantial likelilood thart the
grounds for interdiction exist and sub-
srantial harm o the health, safety or
property of the imerdict iz imuninent.”!
The peunoner must file two affidavits

A list of the information that
must be included in the
verified perition is found in
La. C.C.P. art 4541. The
petition must include, among
other things, the names and
addresses of certain relatives,
and it must be personally
served on the defendant.

and & verified petition or affidavit?® 4
petition for interdiction must be pend-
ing.* The order must schedule a prelimu-
nary hearing within 10 days.”

A Judgment of temporary interdiction
terminates 10 days afsr it is signed;®
the date of termination must be written

“on the judgment.?® There may be 2 10-

day extension under limited circum-
stanoes,

» Preliminary interdiction terminate:
after 30 days.

A preliminary interdiction 1s similar
to & preliminary mjunction. A prelimi-
nary interdiction cannoct be pranted prior
to an adversary hearing.® The hearing
shzll be held within 20 days of signing
the order scheduling the hearing™

It may be ordered when there is 2 sub-

stantial likelihood thar the grounds for
interdiction exist and that subsrantial
harm to the health, safety or property of
the persen sought 10 be mterdictad is
imminent.

All orders, pleadings and supporting
documents must be personally served on
the defendzut and hiz attorney ne later
than 72 hours prior (o the preliminary
imerdiction hearing.® To the extent pos-
gible, petitioner shall give toasonable
notice of the Lhearing 10 all other persons

‘named in the petition.*

A juégment of preliminaiy interdic-
tion terminates 30 days after being
simned, mmless extended for not more than
another 30 days; the dats of termination
nust be wrimen on the judement. ¥

» Attorney duties, sanctions and fees.

The atrorney shall personally visit the
defendent,® and, 10 the extent possible,
discuss the allegations in the petition, the
relevant facts and law, and the rghts and
options ef the defendant. Failure to per-
form these duties may subject the attar-
ney to sanctions.”

Costs and attorney fess, or any part
thereof, may be awarded against any
party, except that no attomey fess are
awarded to & petitioner when judgment
is granied against the petitionsr or the
petition is disrnissed on the merits *

» Hearings.

Interdiction proceedings shall be
heard summarily and by preference.”'
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Wotice of the interdiction hearing is
servad in the manner prescribed for sum-
mary proceedings, and personal service
iz requited cn the defendant® Notice
must be given to each other person
named in the petition by first cless mail,
return receipt requested, at least 10 days
prior to the hearing #

The defendant shall be present ag the
hearing, except for good cause.** The
petitioner has the burden of proof by clear
and -convincing £vidence.*

> Jfudgment.

A judgment of interdiction shall ap-
polint a curater and undercurator and
State that their powers commence only
upon qualification, dirsct the elerk of
court to record the judgment, enumerate
the powers if it 15 2 limited curater, and
set forth the date of termination if 1t iz a
temporary or preliminary interdiction,“

» Curator and undercurator, lerters
of curatorship, annusal reports

and liability.

The court chooses the best person to
ke curator according 16 &n order of pref-
erence,” “Letters of Curatorship™ are is-
sued when the curator furnishes security
and tekes gn oath.”® The “iaters” must
set forth the date, 1if amy, of expiration,
and enumergie the powers if it iz .2 lim-
ited curator® The euwator should, within
13 days, record the judgment in every par-
1sb in which the inferdict owns imunov-
able property,™ and is responsible for fil-
Ing an snaval acconnt and/or report and
providing 2 copy to the undercurator.?!

Neither a curator nor an undercurator
18 personally responsible to a third per-
son for a delicrual oblization of the in-
terdict in bis charge solely by reasan of
his office.

The court selects the person best able
to bz undereurator,” who qualifies upon
taking an oath.™
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2. But see La. C.C.P. art. 4566(T). A 1empo-
ATy curator appointed ex parte does net have
autherity to place the ipterdict in n long-term resi-
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37. La, C.CE art 4551{C)-
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